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What is a Fiduciary?
Understanding the difference between the “Merriam-Webster” fiduciary and a true Employee Retirement
Income Security Act (ERISA) fiduciary is paramount. We know that fiduciaries are stewards—responsible
parties expected to manage and orchestrate prudent practices on the behalf of their clients or organization.
ERISA recognizes this duty and statutorily binds plan fiduciaries to that purpose. For plan sponsors, trustees,
administrators or custodians, the definition of an ERISA fiduciary is pretty clear. Each of these parties is a
fiduciary, named and designated as such in the plan’s written instrument.
Fiduciaries become true ERISA fiduciaries when they either offer services that are either discretionary by
nature or services that offer advice to the plan. Although not necessary, most often they are named—“by
either an employer, employee organization or any joint combination of the two”—in the plan document.1
Each of these intermediaries must be aware of their duties—using an ordinary man standard of care in acting
for the exclusive benefit of their participants—as well as the liabilities associated with a breach of this duty.
Fiduciary Duties and Risk
The qualified retirement plan industry is clearly exhibiting signs of growing pains as plan sponsors are
beginning to understand the pitfalls of non-disclosure, and as participants are permitted to exercise their
individual rights under the law.
In 2008, the U.S. Supreme Court ruled on two issues directly related to the fiduciary duties qualified
retirement plans. The case, LaRue v. DeWolff, Boberg & Associates, Inc. sought answers to two common
questions. The first being, can a participant “bring an action to recover losses attributable to his account in a
‘defined contribution plan’ that were caused by fiduciary breach?’” And secondly, is a “participant permitted to
bring an action for monetary ‘make-whole’ relief to compensate for losses directly caused by fiduciary
breach?”2 The court’s findings determined that individuals are, indeed, permitted to bring action against
fiduciary breaches; and, plan fiduciaries can be held personally liable for assets lost as a result of breaches of
fiduciary duty.
In an industry of which plan assets represent more than 125% of the United States’ gross domestic product,
the assurance of a plan’s full protection from fiduciary liability is invaluable.
The Veil of Fiduciary Protection: Co-Fiduciaries and Corporate Directed Trustees
A discretionary trustee has the final authority, or discretion, to make investment selections and replace
investments if necessary. The discretionary trustee must always follow the ERISA prudent-expert rules and
must maintain well-documented records of its actions.
Unlike discretionary trustees, directed corporate trustees serve in a limited co-fiduciary role. They provide a
custodial function to hold plan assets. They do not make discretionary investment decisions for the plan. In
some cases, directed trustees may function in a carefully crafted limited co-fiduciary capacity. They may
1
2

29 U.S.C. § 1102(a)(2)
Source: LaRue v. DeWolff, Boberg & Associates, Inc. 128 S.Ct. 1020 (2008).
3|P a g e

provide nondiscretionary investment recommendations and ongoing data to the plan sponsor in a co-fiduciary
role. However, in such limited-capacity co-fiduciary cases, the final discretionary authority and ultimate
fiduciary risk belongs to the plan sponsor. Unless the co-fiduciary has discretion over the selection and
replacement of plan investments, the fiduciary risk belongs to the plan sponsor, who must make the final
decisions.
Unified Trust: Discretionary Trustee and Named Fiduciary
Unified Trust Company has long understood that plan sponsors are experts at managing and growing their
respective practices. We believe our expertise lies in the development and operation of a retirement plan
platform that not only satisfies the needs of America’s participants, but which also provides a successful
retirement outcome for them. It is correct to say that the full responsibility for plan assets has been delegated
to us as discretionary trustee. The most powerful benefit of such an arrangement is the full fiduciary
protection for the plan sponsor concerning the management of plan assets. We welcome this delegation of
authority—from the plan sponsor—as discretionary trustee for plan assets, and feel that we can affect the
most good by accepting this role.
Furthermore, this delegation of authority should be met with relief by the plan sponsor.
Unified Trust Company, N.A. was the first trust company in the United States to receive
the CEFEX Certification of Fiduciary Excellence. Part of the certification involves
verification of formal processes for assuring compliance with fiduciary standards. Unified
Trust Company, N.A. has also formally adopted the Codes of Conduct of ASPPA and the
CFP Board of Standards company-wide as those Codes apply to client services.
The Investment Policy Statement (IPS) and Compliance
While IPSs can perform a variety of functions, in Interpretive Bulletin 94-2 the Department of Labor (DoL)
defined them as “a written statement that provides the fiduciaries, which are responsible for plan investments,
with guidelines or general instructions concerning various types or categories of investment management
decisions.”3 The IPS should be implemented, monitored, and amended as needed so the plan can operate in
accordance with the plan’s needs. Monitoring the IPS is critical. Adopting an IPS and choosing not to
monitor it is much more dangerous than simply not adopting an IPS in the first place. Despite the due
diligence required to monitor and follow an IPS, doing so will greatly ensure that the plan is operating for the
exclusive benefit of the participants, and is highly suggested by any prudent trustee.
Pure Open Architecture: Why Does Platform Matter?
As discretionary trustee, we are able to ensure that qualified retirement plans are run as they should be. This
is not always the industry standard. If a plan is required to operate for the exclusive benefit of the
participants, then what is the purpose of “preferred” fund families or “alliances relationships”, when it concerns
participants? What roles do revenue sharing, 12b-1, sub transfer-agency, and investment manager rebate fees
3
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play? Unified Trust believes independence is essential, and key for prudent management of a trust as
important as a qualified retirement plan. While many providers tout their independence and open architecture
platform, most still utilize either preferred fund families or exclusively proprietary funds. The best approach
is to evaluate the entire universe of prudent investments. For Unified Trust, this includes more than 18,000
mutual funds.
Furthermore, a retirement plan platform must be revenue neutral—passing 100% of received revenue back to
the plan. A platform can only operate for the best interest of participants if revenues received from fund
families (i.e., rev. sharing, 12b-1, sub t-a, etc.) are passed on to the plan, rather than distributed among
providers of plan services for selling and referring their products.
The Unified Fiduciary Monitoring Index (UFMI®) and Fiduciary Governance
While savings is arguably the most important component of achieving retirement success, asset selection is
the exotic complement which often receives the majority of the attention. Our approach to providing the
highest quality assets is quite simple.
We identify the asset classes to be included in the plan, and the goal is to identify the managers most likely to
rank #1 in performance vs. peers next year. The goal is therefore prediction, and while we have no crystal
ball and of course cannot guarantee performance, we have a tool that has historically shown a strong
correlation to subsequent returns. That tool is the Unified Fiduciary Monitoring Index® or UFMI®, our
proprietary ranking system that assigns a percentile score to all managers in a peer group. A score of 1 is
best, 100 is worst.
The data in support of the UFMI® show a consistent, strong correlation between the UFMI® score and the
subsequent performance. The UFMI® has given us excellent results, but it is only the “first cut” in the
selection process. Using the UFMI® we narrow the field to the top 25% of available managers in a peer
group, and then make a final selection based on secondary criteria. An example of a secondary criterion is
management style: we prefer a team approach to a “cowboy” approach, yet a consistent “cowboy” is preferred
to the fund manager with only 3 years’ experience. Another example is the Sortino ratio, which is a riskadjusted return based upon downside risk.
All funds are assigned a ranking. Only funds with UFMI® scores from 1-25 (representing the best 25% of
funds per category) are included in a new plan. If a fund scores 41 or worse for two consecutive quarters it
will be replaced. It’s that simple. The long-term results from the UFMI® scoring system are featured below.
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The Simplicity of Professionally Managed Portfolios
One of the most effective and easiest ways to keep plan participants on track toward reaching their financial
goals is to simplify the investment selection process. By offering risk-based managed portfolios, participants
are able to select a portfolio allocation that properly reflects their risk tolerances by merely checking a box.
These managed portfolios, ranging from Ultra Conservative to Balanced, from Balanced to Aggressive and
Ultra Aggressive provide appropriate risk-adjusted returns, as well as an asset allocation spread across quality
assets. The participants reap all the benefits of judiciously selected and customized personal asset allocations
without the anxiety of attempting to craft a portfolio on their own. Rather than leave it up to participants to
select investments—studies show that average individual investors underperformed them S&P 500 by an
average of 8% per year4—we provide open access to professionally managed risk-based portfolios for no added
cost. For more information pertaining to recent performance of these managed portfolios, please refer to
“Appendix A”.
The Unified Success Pathway
If you accept the premise that participants’ odds of successful retirement (defined as reaching retirement age
with enough money to last until they die) are generally less than 20% nationally, clearly most plans are failing
in their primary purpose. Retirement success is the entire point of the plan, and our goal must be to turn that
20% chance of success into more like an 80% chance of success, and we believe plans have a reasonable
expectation that this will actually happen if we simply follow a few simple rules.
• Consistency of message -- Every web interaction, statement, fiduciary report, education program, and
enrollment kit must send the same message: follow the three A’s of retirement success—Adequate
Savings, Asset Quality, and Asset Allocation; follow the Success Pathway.
• Credible Plan Advisors – These professionals deliver on site education and other services tailored to the
needs and preferences of the employer. The education has the “laser focus” of steering participants into
the Unified Success Pathway®—that is, into doing the things we know to be effective, such as proper
diversification, rebalancing, increasing savings, and resisting bad decisions at market extremes—all of
which are things that can happen automatically for participants who choose the Pathway.
• Unified Retirement Counselor -- Our online advice tool available on our website for all participants.
• Custom Participant Enrollment Kits -- Rather than shipping off-the-shelf kits with a generic message,
our kits make the enrollment process incredibly simple while still leaving all choices up to the
participants.
• Participant Statements – These quarterly statements provide performance information for their
personal portfolios as well as details of their account and customizable messages and a newsletter.
• Professionally Managed Portfolios -- Simply “check in the box” to choose an appropriate risk-based
model or use a mouse click and will rebalanced automatically. (For an overview of the Managed
Portfolios please see the “Investment Selections” tab of the proposal binder)
• Automatic Savings Increases -- Savings rates increase automatically for participants who elect it,
virtually assuring that long term savings will reach a level that leads to a high chance for retirement
success.
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• Automatic Enrollment -- This option does not fit all employer demographics, but our view is that it fits
most. We will determine the appropriateness of this option with you.
• PlanWeb – Plan websites includes information on financial matters for those who want more, as will as a
simple interface for participants who only want to get basic information about their accounts.
What Are My Responsibilities?
Unified Trust provides full fiduciary protection for the management of plan assets. The plan sponsor serves
an important role of oversight. This does not mean that the plan sponsor is no longer a fiduciary—the
sponsor still must select and monitor us as trustee, as this task is a fiduciary function.
The advisor, when partnered with a discretionary trustee, should primarily serve a ministerial function for the
plan. Their presence “on the ground” is essential for the plan to be serviced properly and their knowledge and
expertise is a crucial resource for plan sponsors. As listed above, plan advisors are the keys for their plans’
success by deliver of onsite education, as well as acting as a local advocate for the Unified Success Pathway®.
So Many Choices: How do I choose?
There are a number of providers of retirement plan services. At times filtering through them is nothing short
of daunting. One of the main objectives for a plan sponsor, when choosing a provider, is to ensure that the
provider’s platform meets the financial and managerial needs of their enterprise and its participants. We
believe this desire must coincide with choosing a plan that will allow a plan’s participants to succeed. If a plan
sponsor were to list characteristics of a perfect plan they would likely list: full disclosure, complete
transparency, quality assets, a strategy to help their participants succeed, as well as comprehensive fiduciary
protection. There is no substitute for a plan that mirrors and provides these characteristics.

7|P a g e

Appendix A.

Returns as of June 30, 2008
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